














PARTNERSHIP AS TO THIRD 
PERSONS. 


— 


Ir is 4 well known rule of law, that se- 
veral persons may so conduct themselves 
with reference to a particular busiuess or 
adventure, as to become mutually liable to 
the public for the acts of each other, as 
partners, iy as among themselves, 
none of the incidents of a partnership may 
exist. Contracts of partnership may be 
varied in an infinite variety of ways, sv far 
as the mutual rights of the partners are 
concerned ; but when once the fact of 
partnership as to third persons is established, 
the rights and liabilities of the parties, with 
respect to such third persons, follow as a 
matter of course, and are governed by 
uniform and invariable rules, If the con- 
tract or dealing between the parties is such 
as to constitute a partnership between them- 
selves, & fortiori, it is sufficient to make 
them liable, as partners, to the world. 
Where the contract of partnership does not 
exist between the parties themselves, one 
of them may become liable to the world 
as partner, either by holding himself forth 
as such, aud thereby inducing persons to 
give credit to the firm, on the assumption 
that each of its ostensible members is an- 
swerable; or by participating in the profits 
of the business, and thereby enjoying the 
same advantages which he would enjoy if 
he were actually, and by agreement with 
the ostensible members of the firm, a part- 
ner. The grounds, upon which the liability 
of an ostensible partner rests, are vbvious 
enough; and this class of cases affords 
scarcely any matter for remark—the ques- 
tion in each case being simply, whether the 
conduct of the person sought to be 
charged as partner had been such as to 
amount to a holding of himself out as a 
partner, (See Spencer v. Billing, 3 Camp. 
310; Ex parte Matthews, 3 Ves. & B. 125; 
Goode v. Harrison, 5 B. & Ald. 147; Par- 
ker v. Barker, 3 J. B. Moore, 226; Foz v. 
Clifton, 4M. & P. 676.) If the party has 
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not held himself out generally as partner, 
yet he will be liable to any particular per- 
son, upon a single representation to him, 
that he stands in that character. (De Ber- 
trom v. Smith, 1 Esp. 29.) Whether a 
defendant can be charged as ostensible 
partner by a plaintiff, who is proved to 
have been ignorant of such apparent part- 
nership, does not appear to be quite set- 
tled. Lord Mansfield, in the case of Young 
v Axtell, (2 Hen. Black. 242,) seems to 
have thought, that the plaintiff’s ignorance 
of the defendant’s ostensible character 
would be immaterial; but as the defend- 
aut in that case appeared to have an actual 
interest as partner, the question did not 
fairly arise, As the liability of a nominal 
partner is wholly founded on the circum- 
stance that credit is given on account of 
his supposed liability, it should seem, on 
principle, that where it is shown that the 
creditor could never have relied on such 
liability, it would riot arise. And this view 
of the rule is sauctioned by what fell from 
Parke, J., in the case of Dickenson v. Val- 
py; (10 B. & Cr. 140; 5 Man. & Ry. 183,) 
where ar attempt was made to fix the de- 
fendaut with liability as partner in a mi- 
ning company. The learned judge said, 
“If it could have been proved, that the 
defendant bad held himself out to be a 
partner not ‘to the world,’ for that is a 
loose expression, but to the plaintiff him- 
self, or under such circumstances of publi- 
city as to satisfy a jury, that the plaintiff 
knew of and believed him to be a partner, 
he would be liable fo the plaintiff in all 
transactions in which he had engaged, and 
gave credit to the defendant, upon the 
faith of his being such partner—the de- 
fendant would be bound by au indirect re- 
presentation to the plaintiff, arising from 
his conduct, as much as if he bad stated to 
him directly, and in express terms, that he 
was a partner, and the plaintiff had acted 
upon that statement.” And of course, if 
the plaintiff had notice by himself, or by 
his partners, before he gave credit to the 
firm, that the defendant had no real inte- 
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rest in it, that would be sufficient to prevent 
his succeeding in an action in which the de- 
fendant should bejoined (Alderson v. Pope, 
1 Camp. 404.) With regard to the second 
class, that of dormant partners, more dif- 
ficulty exists; for the grounds upon which 
persons who participate in the profits of a 
business, are rendered liable to the en- 
gagements in that business of the osten- 
sible partners, are, by no means, settled ina 
satisfactory manner. “ The principle,” says 
a learned writer,* “ upon which this liability 
is founded, is, that by sharing the profits, he 
takes part of the fund to which the creditor 
has a right to resort four payment; in short, 
that, as he is to enjoy the profits of the con- 
cern ifit prospers, he ought to bear its burden 
if it dues nut ; according to the well known 
maxim, “* gui sentit commodum sentire debet 
et onus.’ It is true, the creditor has not 
trusted the firm on his responsibility ; but, 
inasmuch as the person whom he had 
trusted, (7. e. the ostensible trader), is the 


less able to satisfy the creditor’s demand. 


on account of his connexion with the per- 
son in question, it is fair that that connexion 
should entail on the latter the respousibili- 
ty of partner. The consequence of a con- 
trary doctrine would be, that a man might 
enjoy nine-tenths of the profits of the 
business for twenty years, and, in the 
twenty-first year, when the ostensible 
trader, impoverished by ‘this exhausting 
absorption of his income, was no longer 
able to meet his engagements, the secret 
partner would come forth from his obscu- 
rity, merely to exhibit to the deluded cre- 
diturs the channel through which the pro- 
fits of the business, whose known prospe- 
rity had induced their confidence, liad ir- 
recoverably passed away.” A different 
reason was assigned by Lord Mansfield in 
the case of Hoare v. Dawes, (1 Doug. 372 ;) 
“ The law,” said that eminent, but vot al- 
ways accurate judge, “ with respect to dor- 
mant partners, is not disputed; namely, 
that they are liable when discovered, be- 
cause they would otherwise receive usuri- 
ous interest without any risk,” 

The reason first stated above, from Mr. 
Jarman, is undoubtedly the true one ; and 
has been frequently referred to from the 
bench, and in text books; yet it is far 
from being satisfactory, or free from diffi- 
culty in its application. It is clear, that, if 
a business were expected to yield $15) 





* 7 Jarman’s Conveyancing, 5. 
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per cent. of annual profit on the capital 
employed, and on that expectation a capi- 
talist were to advance a larger sum to the 
person carrying on the business, with a 
stipulation, that he should receive $125 per 
ceut. annually upon his money, if the busi. 
ness should yield so much, this would not 
create a partnership, nor would it now be 
impeachable upon the ground of usury; 
and yet, all the mischief that could be ap- 
prehended from a dormant partnership, 
would be just as likely to arise in this case 
as in that put by Mr. Jarman in the passage 
cited ubove. Another objection is, that 
the rule goes far beyond the evil which it 
is intended to remedy ; for if the dormant 
partner is to be made liable simply on the 
ground of the withdrawal of the fund to 
which future creditors would otherwise re- 
sort, his liability should not exceed the 
amount actually received by him, instead 
of being, as itis, unlimited. But the weak- 
ness of the doctrine is principally perceived 
when it comes to be applied to contracts 
for the remuneration of clerks, agents, &e., 
by a salary proportioned to the profits of 
the business. Upon the effect of such 
contracts, the authorities are by no means 
harmonious or satisfactory. Indeed, so 
finely have distinctions been drawn, that it 
has been laid down by Lord Eldon, (Ez 
parte Hamper, 17 Ves. 404,) that, “if a 
n:au stipulates, as the reward of bis labor, 
that he shall have, not a specific interest in 


| the business, but a given sum of money, 


even i proportion to a given quantum of 


| the profits, that will not make him a part- 


ver; but, if he agrees for part of the pro- 
fits, as such, giving him a right to an ac- 
count, though having no property in that 


| capital, he is, as to third persons, a part- 





ner.” How can a person be entitled toa 
sum proportioned to the profits, and not 
have a right to an account? However, 
nothing more sensible than this can be de- 
duced from the cases. Thus, in Dry v. 
Boswell, (1 Camp. 329,) the owner of a 
lighter having agreed to give the person 
who worked it one-half of the gross earn- 
ings for his labor, it was held, that there 
was no partnership between the two: yet, 
if taking a share in the net profits is an in- 
jury to prospective creditors, surely taking 
a share in the gross receipts is more 80. 
So, the usual mode of paying seamen in 
the whale fisheries by a share of the pro- 
duce, does not make them partners. ( Wé- 
kinson v. Frasier, 4 Esp. 182; Mair v. 
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Property Lawyer.-—In re Smith. 








Glennie, 4 Mau. & Sel. 240.) But where | 
A. and B., ship agents at different ports, 
agree to share the profits of their commis- 
sions, and the discounton bills for repairs of | 
ships consigned to them, and sums received 


‘for warehouse rent, after deducting one- | 


fifth for warehouse rent, but that each party | 
should bear his own losses, it was held, | 
that this, though not a partnership between 
the parties, rendered them liable to the 
world as partners. (Waugh v. Carver, 2 
H. Bl. 235. See Geddes v. Wallace, 2 
Bligh. 270; Green v. Beesley, 2 Scott, 164 ; 
Bond y. Pittard, 3 Mee. & W. 357; Bur- 
nell v. Hunt, 5 B. & C. 650.) 

Mr. Justice Story, in his scientific work 
of Partnership, has taken great pains to 
illustrate and defend the distinction laid 
down by Lord Eldon, but at length, which 
precludes quotation. We shall content 
ourselves, therefore, with referring our 
readers to that work, as well as to Mr. Coll- 
yer’s valuable chapter on the same sub- 
ject; and conclude by expressing, with 
much diffidence, our own opinion, that this 
point, in the law of dormant partnerships, 
has still to be settled by adjudication. 





PROPERTY LAWYER. 
DEED VOID AGAINST CREDITORS. 


It is a mistake to suppose that the stat. 
13 Eliz. c. 5, makes void as against 
creditors all voluntary deeds. All that it 
says is, that a practice of making covinous 
and fraudulent deeds had prevailed, and 
therefore that all feoffments, gifts, &c., of 
any lands or goods and chattels as against 
the persons whose actions, debts, &c., by 
such covinous and fraudulent devises and 
practises shall be disturbed, hindered, de- 
layed or defrauded, shall be void. The 
courts in construing the statute, have held 
it to include deeds made without consi- 
deration, as being prima facie fraudulent, 
because necessarily tending to delay credi- 
tors. But the question in each case is, 
whether the deed is fraudulent or not ; 
and to rebut the presumption of fraud the 
party may give in evidence all the cir- 
cumstances of the transactivn, not to 
contradict the consideration stated in the 
deed, but to take it out of the opera- 
tion of the statute. The law on 





this subject was thus clearly stated 


in a recent case that came before Mr. 
Baron Rolfe, in Gale v. Williamson, 8 
Mee. & Wels. 405, where a father by 
deed assigned to his son, “in considera- 
tion of natural love and affection,’ his 
dwelling-house and all his personal es- 
tate; and it was heid in an action by the 
son against the sheriff fur levying on goods 
part of such estate, under a fi. fa., against 
the father, that it was competent to the 
plaintiff to prove that by a bond bearing 
even date with the deed of assignment, he 
bound himself to maintain his father’s 
wife and children; and that the jury 
having found that it was a part of the 
same transaction, and that the assignment 
was bona fide, it was not void against 
creditors under the stat. 13 Eliz. c. 5. 


IN BANKRUPTCY. 








U. S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Betts. 


In the matter of Joun Harrer Smitu, a 
Bankrupt. 


The United States Circnit and District Courts can 
exercise the power of granting injunctions in cases 
in bankruptcy ex parte, and without notice to the 
adverse party or his attorney. 


Tuts was an application to dissolve an 
injunction, the points raised in the ar- 
gument of which appear in his honor’s 
opinion, 

H. P. Barber, for the bankrupt. 

P. Clark, for the creditors. 

Cur. ad vult. 

Betts, J.—On the 22d day of Septem- 
ber, Jacob Tweedy moved the court to 
set aside the injunction issued in this 
case, and served on him on the 16th of 
August preceding. 

His motion was rested ou the ground 
that an injunction was granted on the 
ex parte application of creditors, and with- 
out notice to him. 

The counsel contended that, by the act 
of Congress of March 2, 1793, an injunc- 
tion cannot be granted in any case, by the 
Supreme or Circuit Court, or any judge 
of those courts, without previous reasona- 
ble notice to the adverse party or his at- 
torney ; and that the act of February 13, 
1807, in extending the power to the dis- 
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trict judges, gave it also with the same 
limitation. 

It would meet this branch of the argu- 
ment with a sufficient answer to ob- 
serve, that the act of 1807 does not give 
the power to the district court, but con- 
stitutes the district judge an «junction 
master, as it were, in a certain class of 
cases, and in a qualified manner. 

When full equity powers ate given to 
the court in bankruptcy, by a subsequent 
statute, the limitation or the exercise of 
these new powers is not necessarily to be 
understood as accompanying their bestow- 
ment. 

But the more satisfactory view of the 
subject, and that which has induced the 
court in repeated instances to grant in- 
junctions in bankrupt cases instanter, and 
without notice, is, that the restriction in 
the act of 1793, applies only to cases or 
suits pending in the Supreme or Circuit 
Court. 

In these particular instances the in- 
junction cannot issue without a previous 
notice tothe adverse party; but the re- 
striction does not apply where, as under 
the bankrupt act, a mere equity jurisdic- 
tion is created, and is covferred upon the 
district court in relation to matters pend- 
ing in that court, and within its cognizance 
exclusively. 

I find that Judge Story has examined 
this subject at a later day, and has affirmed 
the construction this court had given the 
actin this recpect. His reasuning upon 
the topic cannot be fortified by any re- 
marks I could offer, and | shall content 
myself with re-asserting the power as it 
has been exercised in this court since the 
bankrupt act went into operation, and 
adopting his opinion as a satisfactory in- 
dication of the practice. (5 Law Reporter, 
120, Carlton’s case.) Judge Judson, of 
the Connecticut district, pursees the like 
practice. (Calender’s Case, 5 Law Reporter, 
129.) 

Motion denied with costs. 





Erskine and Eldon,—l.ord Erskine used to dwell 
with self-complacency on those scenes of his early 
triumphs, the state trials, and loved to inform the 
House of Lords how the grateful multitude drew 
him home every night in his chariot. One evening 
Lord Eldon broke the charm of this favorite narra- 
tive, by mischievously suggesting tivat his friend for- 
got to mention, that on the last occasion when the mob 
4ook the horses out, they forgot to bring them back. 





U, &. Circuit Coyrt for Massachusetts, 
Before the Hon, Josepnu Srory. 


Ex parte Moses Carutoy and Axpert 
S. Caruton, in the matter of their Bank- 
ruptcy. 

INJUNCTION— NOTICE. 

In this case an application was made to 
the court for an injunction to restrain cer- 
tain persons with whom the bankrupts were 
in partnership from disposing of the pro- 


| perty of the firm, and the question submit- 





ted for the opinion of the Circuit Court 
was, whether a writ of injunction could be 
granted without previous notice to the 
adverse party or their attorney. 

Edward G. Loring, for the petitioner. 

Story, J—Ido not think that there is 
any real difficulty in the question certified ; 
and the learned judge certified it to this 
court, rather as a matter of general prac- 
tice to be settled in cases of this sort, which 
are growing numerous, so that a uniform 
rule may prevail, than from any doubts en- 
tertained by him. The district court, 
sitting in bankruptcy, has general 
equity jurisdiction, and may summarily 
do, whatever a court of equity may do 
in the ordinary course of its practice and 
proceedings. Now, nothing is more com- 
mon, than for a court of equity, in its dis- 
cretion, to grant an injunction ex parte, 
without notice to the other side, the in- 
junction, however, to continue only until 
the other party chooses to appear and con- 
test it, and move for its dissolution. This 
being clearly, upon principle, the right 
and duty of the court, and the necessity of 
the prompt interference of the court to 
prevent irreparable mischiefs being of not 
unfrequent occurrence, there is vo reagon 
why the district court, sitting in bankrupt- 
cy, May not issue av injunction ex parte in 
fit cases, in its discretion, unless there be 
some statute provision which limits the 
right, or requires a previous notice to the 
other party. Indeed, in cases of bankrupt- 
cy, it would seem peculiarly fit for the 
court so to act, for it is impossible that 
many exigencies should not arise, re- 
quiring the immediate interposition of the 
court to prevent irreparable injury or in- 
justice ; and, as the court is always open, 
no injury can occur to the adverse party by 
reason of delay, as he may forthwith move 
for the dissolution of the injunction, as 
soon as it has been served upon him. 
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Now, there is no statute of the United 
States, which imposes the slightest limita- 
tion upon the exercise of the power to 
issue injunctions, or requires notice there- 
of, unless in cases provided for by the act 
of congress of the 2d of March, 1793, ch. 
66, (ch. 22,) sec. 5, and the act of con- 
gress of the 13th of February, 1807, ch. 
68, (ch. 58.) But neither of these statutes 
has any application to cases in bankruptcy 
in the district courts, nor indeed to any 
cases except those which are pend- 
ing in the circuit court in the exercise of 
its ordinary jurisdiction. The former act 
requires reasonable notice of the applica- 
tion for an injunction to be given to the 
adverse party, before the injunction is 
granted in causes pending in the circuit 
court. The latter act coufers authority on 
the district judges to grant injunctions in 


statements, so as to be entirely free from liability 
to oe : 

A plea, whether affirmative or negative, should in it- 
self be perfect, and make an absolute bar with a 
view not only to its legal operation, if no matters 
are stated in the bill to displace it, but with a view 
to the effect of such matters upon it, but it is not 
necessary for it to meet special allegations of 
circumstances, tending to prove the matter of 
equity relied on to destroy the legal bar that must be 
donein the answer. 

| The plaintiff cannot except to the answer until after 

the argument of the validity of the plea. 


| 


A plea may be amended when a defendant has sub- 


like manner, upon notice, in all cases | 


pending in the circuit court. These acts, 


therefore, do not touch the jurisdiction of | 


the district court in the administration of 
equity in bankrupt cases. 


And as they | 


do not contemplate the classes of cases | 
created by the bankrupt act of 1841, it is | 


obvious that their provisions are inap- 
plicable to it; and leave the jurisdiction 


to grant injunctions upon the general prac- | 
| out paying any thing. 


tice and principles which govern courts 
of equity. I shall therefore direct a cer- 
tificate to the district court that a writ of 
injunctiou can be granted by the district 
court in bankrupcy without previous no- 
tice to the adverse party. 





IN CHANCERY, 





Before the Hon. Murray Horrman, As- 
sistant Vice-Chancellor. 


Cuartes Srvuart v. Georee B. WARREN. 
Nov. 1842, and 30 Jan. 1843, 


PLEA. 


Where a bill alleged that the defendant took a con- 
veyance of certain property as security merely, 
and that the loan for which it was given as securi- 
ty was usurious, and the defendant by his plea set 
up a full and absolute purchase, not a loan and 
security, but an unconditional conveyance at a set- 
tled price ;—Held, that the plea might stand for an- 
swer without liberty to except. ; 

To make a plea of such a defence available, a de- 
fendant must state distinctly that it was an uncon- 
ditional sale, and not a security fora loan or debt, 
and he must, by general averment, meet the allega- 


tions of the bili, that it was a security, nota sale, | 


and in his accompanying answer, he must meet the 
allegations minutely, with precise and detailed 


stantially made out his case, but there has heen 
some informality or slip which makes the plea 
defective; the proposed emendments must how- 
— be specified and sometimes verified by af- 
fidavit. 


Tue circumstances of this case fully ap- 
pear in the adjudication of his honor. 

Pierson and Buel, in support of the 
plea. 

Osborn, for the hill. 

The Assistant Vice-CHANCELLOR.— 
The substance of the bill is, that the de- 
fendant took a conveyance of the proper- 
ty in question as a security merely, and 
that the loan for which it was given as se- 
curity was usurious. Thus, by establish- 
ing the first branch of this bill, the com- 
plainant may have a re-conveyance upon 
paying the debt; by establishing the last 
part also, he gets back the property with- 


The plea in substance sets up a full and 


| absolute purchase, not a loan security, but 


an unconditional conveyance at a settled 
price. If the plea is true and properly 
framed, it of course defeats the bill in 
either aspect. It defeats it on the ground 
of a security for a loan or debt; and if 
there was no loan or debt to be secured, 
usury is out of the question. 

What then must a defendant do to make 
a plea of this defence available. He must 





state distinctly that it was an uncondition- 
_al,absolute sale, and not a security for a 
loan or debt. He must, by general aver- 
ment, meet the allegations of the bill, that 
it was a security, not a sale. In his ac- 
| companying answer he must meet these 
allegations minutely, with precise and de- 
tailed statements so as to be entirely free 
from a liability to exceptions. See the 
cases | Hoffman’s Pr., 227, n. 3. 

Sir John Leach, in Saunders v. King, (6 
Mad. Rep. 6;) illustrates this rule,—* If a 
bill is filed to set aside a release upon equi- 
table grounds, the defendant may plead 
the release; but he must in his plea, ge- 
nerally deny, the equity charged in the 
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Seen 





bill, and must.accompany the plea with a | 


distinct answer and discovery, as to every 
equitable circumstance alleged.” 

In the application of this rule of plead- 
ing, questions of nicety often occur. One 
is, what allegations of the bill must be an- 
swered? The test is, will the answer to 


| were so kept. 


plainant’s quarry, and a promise to keep 
accounts of the same, and that accounts 
The plea denied the 
agreement and promise absolutely. But 


| there was no denial of the allegation that 


such allegations, if favorable to the com- | 
plainant, displace and rebut the legal | 


bar? The difficulty is here similar to 
that which exists upon exceptions to an an- 
swer for insufficiency. 

An authority or two will illustrate the 
application of the rule. In Crow v. Tyrrell, 
(2 Mad. Rep. 409,) the plaintiff claimed 
under a devise of real estate. The de- 
fendant plead the statute, (32 Hy. 8, c. 2, 
barring actions. But the bill contained 
an allegation that the defendant had within 
sixty years, entered upon and occupied 
the premises as tenant of Moss, under 
whom the plaintiff claimed. The plea was 
held defective for want of an answer to 
this allegation. The plea in Bogardus v. 
Trinity Church, (4 Paige, 178,) is also in 
point. One branch of the case of Pen- 


accounts were kept, by answer or other- 
wise. It was overruled. 

Drew v. Drew, (2 Ves. & Bea. 162,) is 
an instance where an answer was not 
required to a particular fact alleged in 


_the bill as evidence of the right, because 


ningion v. Beechey, (2 Sim. & St., 282,) is | 


also very instructive upon this subject. 
In a bill for a discovery in aid of an 
ejectment, it was alleged that the plain- 
tiff was entitled to an estate under a set- 
tlement of 1717. The plea was of a 
purchase in 1795, from a person in pos- 
session, and claiming to own the proper- 
ty in fee, and averring that he had not at 
or before the execution of the conveyance 
or payment of the purchase money, any 
notice of any title or right inthe complain- 
ants. It was insisted on the argument 


that the defendant should have denied no- | 


tice of the settlement of 1717. But the 


the discovery of the fact would not aid 
the plaintiff. The bill insisted upon a part- 
nership. The plea negatived it. The bill 
had alleged that the defendant was an 
apprentice previously, and it was ob- 
jected that there was no answer to this, 
But it was held not necessary to answer 
this. 

There is another point on this subject, 
of a plea and accompanying answer, whieh 
must beadverted to in judging the present 
case. It is often a question of no little 
nicety to say, how far the plea must con- 
tain an averment as to the same matter to 
which an answer must be full and in 
detail. 

I have carefully looked through the 
leading cases. (Hardman vy. Ellames, 5 
Simons, 647; 2 Mylne & Keen, 742. 
Harland v. Emerson, 2 Cl, & Finn. P. C, 
10. Arnold v. Heaford, 1 M‘Clell. & Y. 
330. Forbes v. Shelton, §& Simons, 335. 
Denys v. Locock, 3 Mylne & Craig, 205. 


| Foleyv. Hill, \bid. 475, Allen v. Randolph, 


Vice-Chancellor said, “ The general de- | 


nial by the plea of all notice, includes 
constructive as well as actual notice, and 
is therefore a denial of the notice of the 
settlement. 
to deny particular facts of notice, even if 
such particular facts are charged. The 
bill should have charged notice of the 
title generally, and as evidence of it, notice 
of the settlement. 

** Then the defendant, in addition to the 


| 
| 
| 


| 
| 


It is not the office of a plea | 


genera! denial of notice in his plea, would | 


have been bound to answer as to the spe- 
cial notice of the settlement.” 


In Jones v. Davis, (16 Vesey, 265,) the bill 
alleged an argreement to, pay for stone at | 
the fair market price, taken from the com 


4 Johns, C. R.697. Bogardus v. Trinity 
Church, 4 Paige, 178. 1 think this rule 
may be extracted from them. The plea, 
whether an affirmative pure plea, or ane- 
gative plea, must be in itself perfect, and 
make an absolute bar,with a view not only 
to its legal operation, if no matters are 
stated in the bill to displace it, but witha 


| view tothe effect of all such matters upon 


it. But it should not go further. It 
should not proceed to meet special alle- 
gations of circumstances tending to prove 
the matter of equity relied on to destroy 
the legal bar. That must be done in the 
answer. Thus take as an example, 
Hardman vy. Ellames, (5 Simons, 648) 
TheVice-Chancellor agreed that it was not 
necessary, in order to make a plea of ad- 


| verse possession perfect, that the pleader 


| should enter into a negative of the patti- 


cular circumstances which the plaintiff 
states in his bill, fur the purpose of show: 
ing that with respect to him, there was n0 
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adverse possession. The bill had charged 
that the defendant had in his custody 
deeds and documents showing the truth 
of the matters stated in the bill. This was 
not met by an accompanying answer, and 
for that reason, amung others, the plea was 
overruled. 

So also,in Nolan v. Shannon, (1 Malloy, 
168,) where there was a plea that the 
plaintiff was not heir, I apprehend that 
the denial of the charge of having deeds 
and papers showing the fact should have 
been in the answer exclusively. See also 
Cock v. Wilcock, (5 Mad. 330.) 

Thus in the present case the defendant 
must plead that the conveyances were made 
upon absolute and unconditional sales. He 
must add (and that is a technicality) that 
they were not made as securities for 
loans. The allegation of an absolute pur- 
chase may naturally appear to involve the 
negation of the proposition of a security 
being intended, Still, upon authority 
and precedents, the plea must contain it. 
Then it is in itself perfect. The accumpa- 
nying answer must go on to meet each 
fact alleged in the bill tending to show 
that the transaction was in truth a security 
fora debt or loan. Thus, if there is a 
charge of great inadequacy of price, that 
should be answered, because, where the 
issue is sale or security, great inadequacy 
between the debt and the property convey- 
ed is a circumstance of weight. 

By these rules the present plea and an- 
swer are to be tested. 

lis frame is that of a plea to the whole 
relief and discovery, except as to certain 
parts of the bill which are then set forth 
specifically. The plea is thenof a certain 
deed and bill of sale which are set forth 
with a proffer. 

“And this defendant further says and 
avers, that the consideration fur the sale 
and conveyance of the said real and per- 
sonal property, so conveyed to this defend- 
ant as aforesaid, has been fully paid by 
this defendant to the said William Osborn 
in manner and form as was agreed upon 
by aud between the said Osborn and this 
defendant, at the time of said sale and 
conveyance. 

“ And this defendant further saith and 
avers, that the sale and conveyance of the 
said real estate, mentioned in the said first 
mentioned deed or indenture, and the sale 
and conveyance of the machinery, and 
other articles mentioned in the said last 








recited instrument in writing, so made to 
this defendant as afuresaid, were intended 
to be, and were in all and every respect 
absolute, without any condition, under- 
standing or agreement, express or other- 
wise, that this defendant should have or 
hold the same by way of mortgage, or as 
security for any advance or advances, loan 
or loans, made or to be made by this de- 
fendant to the said William Osborn, and 
without any condition, understanding or 
agreement, express or otherwise, that the 
said William Osborn, his representatives, 
or any other person or persons, should have 
any present or future right, title or inte- 
rest of, in or to the real or personal proper- 
ty thereby conveyed to this defendant, or 
any part or parcel thereof, and without any 
understanding or agreement, express or 
otherwise, either before or at the time of 
said sales and conveyances ; that this de- 
fendant should or would ever be in any 
manner accountable to the said William 
Osborn, his representatives or assigns, or 
to any other person or persons for the 
rents, issues or profits of the said property 
so sold and conveyed to this defendant as 
aforesaid, or of the avails, or any part 
thereof, that should or might thereafter be 
made, either by this defendant, his heirs, 
assigns, or representatives. 

“Aud this defendant further says and 
avers, that the said real estate and privile- 
ges described and conveyed in the said 
first recited indenture, are the same real 
estate and privileges described in the said 
complainant’s bill of complaint; and in 
schedule E. annexed thereto and alleged 
in&he said bill of complaint, to have been 
conveyed by the said William Osborn and 
wife to this defendant, subject to the incum- 
brances, rents, restrictions, and conditions, 
in the said recited deed or indenture men- 
tioned. 

“And this defendant further says and 
avers, that the said recited bill of sale 
contains the machinery and articles alleged 
to have been conveyed to this defendant 
by the said William Osborn in the said 
complainant’s bill of complaint, and are 
the same machinery and articles described 
in schedule No. 1. annexed to the said 
complainant’s bill, all which matters and 
things this defendant doth aver and plead 
in bar to so much and such parts of said 
bill as is herein before pleaded to. And 
this defendant humbly demands the judg- 
meut of this honorable court, whether he 
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shall be compelled to make any further 
answer to so much of said bill as is herein 
before pleadéd to.” 

Under the principles and authorities I 
have adverted to, | look upon this plea as per- 
fect in itself, as fully raising that issue upon 
which the case depends, viz: whether 
there was a loan and security, not an abso- 
lute sale. And I hold, that the plea ought 
not to have gone further in meeting any 
specific allegation of the bill tending to 
sustain the position that the conveyances 
were as securities only. 

Then, the questions are —first, has the de- 
fendant taken out of the bill in the excepted 
passages, all the material allegations which, 
if true, would displace his plea, by proving 
or tending to prove, that the sale was not 
absolute ; and zezt, has he fully answered 
the matters contained in all those excepted 
passages. 

Now, there are some allegations plainly 


necessary to be answered. Such are the | 
transactions respecting the assessment of | 


the taxes ; the application for a loan; the 
exhibition of the schedule of property in 
connection with it; the proposal tu give a 
bond and mortgage ; that the defendant re- 
quired the transaction should have the 
shape of absolute transfers ; that the de- 
fendant reserved the power to sell at the 
end of five years if not repaid. 


To all | 








to answer the allegations as to the assign. 
ment, and by the answer proceeds to make 
an answer. Techuically, this has over. 
ruled the plea. (Souzer v. De Meyer, 2 
Paige, 576.) Again, itis a rule that upon 
the argument of a plea every thing, which 
is not met in the plea or answer, is to be 
assumed as true. (Denys v. Locock,3 Mylne 
& Craig, 231.) Now, the plea here has not 
excluded from its operation certain passages 
of the bill, and has not proceeded to an- 
swer them. They are then to be taken 
as true. But none of these allegations, con- 
sidered as true, do, in reality, affect the 
defence set up by the defendant. The 
truth, for example, of every allegation in 
the four exceptions which | have noticed, 
is without any influence upon the defence, 
and to three of them there is no answer, 

I have observed, that exceptions were 
taken to the answer. I do not find in the 
papers, whether they have been referred 
or not. The rule is, certainly, that excep- 
tions to the answer cannot be taken before 
the argument of the plea, except the plea 


_ is to the relief only. 


these allegations the answer is full. I have } 


gone laboriously through the answer as to 
all the passages taken out of the bill to be 
answered, and which, therefore, the plea 
does not cover. Every one of them is, in 
my opinion, well answered. They are ge- 
nerally of moment upon the issue in the 
cause. Some, perhaps, are immaterial ; 
but the answer is given, and is sufficient. 
The complainant has taken a large number 
of exceptions to the answer, the effect of 
taking which upon the plea, I shall after- 
wards consider. Looking through them, I 
find none which is not either well answered 
or is immaterial. 

But some of the exceptions suggest a 
difficulty: for example, the first, third, 
fourth and fitth relate to the assignment by 
Osborn to the complainant, and certain 
transactions under it. The plea has not 
excepted the allegation as to the assign- 
ment, but the answer responds to it; and, 
in my opinion, sufficiently denying know- 
ledge or information save by the bill. 

‘hus then, the structure of the pleading 
is, that, by the plea, the defendant refuses 


i=} 





I obserye that the learned counsel, in 
Bogardus v. Trinity Church, (4 Paige, 189,) 
state, that if the answer in support of the 
plea is insufficient, it may be excepted to. 
This is certainly inaccurate, and the autho- 
rities referred to do not at all support the 
position. On the contrary, Lord Cottenham, 
in Foley v. Hill, (3 Mylue & Craig, 481), 
expressly says, that the plaintiff cannot 
except to the answer until after the argu- 
ment of the validity of the plea; that it 
was not only so laid down by Lord Redes- 
dale and Lord Eldon, but received as the 
universal rule in practice. 

The leading case upon this subject is 
Darnell v. Reyney, (1 Vernon, 344.) The 
order there was, that all proceedings upon 
the exceptions (which had been referred) 
should be stayed until the argument of the 
lea. 

The qualification, which I have noticed, 
is found in the case of Pigott v. Stacey, 
referred to in the note to Darney v. Rey- 
ney. It is reported in Dickens, 496. The 
plea was to the relief only, and an answer 
given as to the discovery sought. Excep- 
tions had been taken and referred. The 
order was, that all proceedings on the ex- 
ceptions be stayed until the argument of 
the plea. In the note to the case of The 
London Association Company vy. East India 
Company, (3 P. Wms. 827,) this is very 
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sensibly explained, where the plea goes 
merely to the relief, because plainly xo 
matter of discovery is covered by the plea. 
It is stated that Lord Parker, some time 
befure, ruled in the same manner. 

But the case here is very different. The 
plea covers a great deal of discovery, be- 
sides all relief. As, however, a motion 
would no doubt be allowed to withdraw 
the exceptions, I think I may dispose of 
the case without embarrassing it with this 
difficulty, The whole equity as it now | 
stands, (and probably the whole case is 
now before the court,) is with the defend- 
ant. But there is the technical difficulty 
in his plea which 1 befure noticed. My 
conclusion is, that he would, upon applica- | 
tion, have liberty to amend, by including | 
in the exceptions of his plea, the allega- | 
tions respecting the assignment which I | 
have pointed out, and any other allegation, 
not excepted in the plea, to which he has 
answered. 

From the cases, upon amendment of a 
plea, I find the rule to be, that such amend. | 
meuts are permitted where the defendant | 
has substantially made out his case, but 
there has been some informality or slip 
which makes the plea defective. The 
court, however, requires to have all the | 
proposed amendments specified, and some- 
times an affidavit. rf msc v. Wallis, | 
2 Br. Ch. Ca. 147; Dobson v. Leadbeater, 
13 Vesey, 230; Wood v. Strickland, 
2 Ves. & Bea. 157; Robinson v. Hastings, 
2 Ves. jr. 87; Phelps v. Sprowle, 1 My. & 
Keene, 236; Foley v. Hill, 3 My. & Craig, 
493; Allenv. Randolph, 4 Johns. Ch. Rep. 
697.) 

From my view of the plea, and its full 
support by the auswer in every allegation 
of the bill, which, if true, would repel the | 
bar, the other passages if any must be of | 
the same formal nature as those noticed. 

I think, upon the whole, that the proper 
order to be made is, that the plea stand 
for an answer without liberty to except. 
(Leacraft v. Dempsey, 4 Paige, 126.) 








“ Why,” said Judge J. to Counseltor M., 
“is a dying fawn like a piaintiff in eject- 
ment?” “I give it up,” said the counsel- 
lor. “ Because,” responded the witty 
judge, ‘ it is Doe on the demise.’” 


Robertson, Executor of Robertson, v. Brown and Waddell. 








COURT OF COMMON PLEAS 





Before the Hon. M. Utsnoerrer, and 
Judges Incrauam and Inauis. 


Ropertson, Executor or Ropertson, v. 
Brown ann WADDELL. 


In an action of replevin in the cepi¢ alone it is, only 
necessary to prove the éaking to make ont for the 
plaintiffa prima facie case, where the defendant 
disputes the right of property, the onus probandi 
falls upon him. 


Turis was an action in replevin. The 
declaration was in the cepit only. The de- 
fendant Brown, who isa marshal, pleaded 
non cepit. The defendant Waddell plead- 
ed non cepit, and @ second plea that the pro- 
perty taken was the property of the defendant 
in his own right, dnd not as executor. 

The cause came onto be tried before Mr. 
Justice Ingraham. The defendant’s coun- 
sel admitted the taking, whereupon the 
plaintiff’s counsel rested. The learned 
judge then called upon the plaintiff to 
prove property in himself, but sufficient 
evidence not being adduced to prove 
that fact, the plaintff was nonsuited. 

Nash and Greasley now moved to set 
aside the nonsuit. The learned counsel 
coutended that the plaintiff had made out a 
prima facie case—that it was only necessa- 
ry to prove the taking, which being admit- 
ted by the defendant, the plaintiffs was en- 
titled to averdit. It was for the defendant 
to support lis second plea, namely, that 
the propetty belonged to the plaintiff in 
his own right, and not as executor, which 
having failed to do, the nonsuit was impro- 
perly granted. 

Barber, for the defendant, contra. 

Cur. ad vult. 

Ursnoerrer, J.—This is an action of re- 
plevin for taking against a public officer 
and another defendant. ‘They both 
pleaded that they did not take, and the 
latter defendant pleads that the property 

was not the plaintiff’s as executor, but his 
individual property. 

On the trial the defendants admitted 
the taking. The plaintiff proved the pro- 
bate of the will, and the judge nonsuited 
the plaintiff because he did not prove his 
title. 

Il. I think this nonsuit was erroneously 
granted, because the plaintiff’s title was 
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presumptive from his possession. Admit- 
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ting the taking was the taking as set forth 
in the Narr, out of plaintiff’s possession. 
Possession is prima facie evidence of 
right, and conclusive against ail the world 
except the true owner, or one connecting | 
his title with him, (12 Wend. 33.) As a 

conveyance of this presumptive right, the 

defendant in replevin, even when he 

pleads property in another, must not only 

show title in such other, but must. also 

traverse or deny the plaintiff's right. (Lb. 

37.) 

Inthe case cited, the plaintiff and de- 
fendant both exhibited proof of title, and 
the court held that the plaintiff’s proofs 
did not support his claim. But in the 
case befure us the plaintiff’s proofs of | 
title arose simply from the admission of | 
the taking from his possession, and the 
defendants showed no right whatever. 

ll. The officer, under his general plea 
of not taking, was entitled to the same 
right as if he had given notice of special 
matter, (12 Wend. 287;) viz., the right | 
to prove property in another to rebut the | 
plainuff’s claim of title, (Ib, 34.) 

Ill. My impression is that neither 
party could plead property in the plaintiff 
individually, and that it was not his pro- 
peity as executor. The plea of property 
must be by a party who connects bim- | 
self with the title of the stranger, and this 
establishes a right paramount to that of 
the plaintiff’s justifying the taking of the 
property vut of his possession, (12 Wend. 
30.) If a plea must go so far, surely the 
evidence of an officer on the trial, or of 
any other defendant, ought to go to the 
same exteut. But although this rule is 
couceded as to actions of trespass and tro- 
ver, it seems to be doubted in replevin, (21 
Wend. 205:) Still 1 cannet cousider that 
the plaintiff can be considered as a stranger, 
although he may sue inthe right of an 
executor, and the defendants did not prove 
that the plaiutiff as executor Was not en- 
titled, or that individually only, was ep- | 
titled to the property. On the plea of 
property the affirmative is with the party 
pleading the fact, viz, the defendant. So 
the officer would have given any evidence 
to disprove the plaintiff’s presumptive ti- | 
tle; but I much question the right to prove 
what his co-defendant had pleaded. But | 
no such point was taken. 

1V. L think it may well admit of doubt, 
whether the offered testimony of M. Ro- 
bertsun’s property and claim of right to the 





property in her life-time, and proof of her 
death, and will, and probate, did not also 
presumptively make out the claim of the 
plaintiff as executor. If possession in 
plaintiff individually would have been 
prima facie evidence of title, and if he did 
not prove possession individually by the 
admission of the taking, then his offer of 
such testimony of his mother’s possession 
and claim ought not to have been over- 
ruled, especially when the property in 
dispute had been appraised after her death 
as her property, and as the plaintiff’s pa- 
pers in bankruptcy showed that he did not 
claim the same individually. 

Incranam, J.—If there had been no 
other plea in this case than non cepit, the 
reasoning of the plaintiff would be correct. 
But in this case, the defendant Waddell 
pleads property in the plaintiff personally, 
and denies the property in the plaintiff as ex- 
ecutor of Margaret Robertson. The allega- 
tion of title in the plaintiff personally, ap- 
pears to me to be the same as in a stranger. 
the issue found is to deny the title of the 
executor of Mrs. Robertson. 

The officer pleaded mon cepit. This en- 
titled him to all the rights which he would 
have been entitled toif he had given a no- 
tice of special matter. 

The effeet of the pleading of Waddell 
is a denial of the title of the plaintiffs to 
the property as well as the taking of the 
property. Such issue is found by the 
plaintiff's replication, that the property was 
the property of the executor. 

On this issue it was incumbent on the 
plaintiff to show himself the owner. The 
plaintiff holds the affirmative, and must 
sustain the allegation of property in him- 
self (12 Wend. 34.) On the trial of this 
cause, the defendant admitted the taking 
of the property, but denying at the time of 
such admission the plaintiff’s title with a 
view of saving the time that would be oc- 
cupied in proving it. It is stated in a fuller 
manner, in the bill of exceptions, as a ge- 
neral admission of the taking of the pro- 
perty of the plaintiff. 

I supposed upon the trial, that the officer, 
under the plea of the general issue, was 
in the same situation as if he had pleaded 


specially, but upon examining the statute 


my conclusion is different. The statute 
only gives him the privilege of giving the 
special matter in evidence without plead- 
ing it. (2 R. 8S. 352.) Under this pro- 
vision, the plea of non cepit by an officer, 








—_  _m be TE Oe 6 





her 
also 
the 
1 in 
een 
did 
the 
r of 
sion 
ver- 
in 
ath 
pa- 


not 


the 
bet. 
lell 
ly, 
eX- 
ga- 
ap- 
er, 
he 


n- 
ld 


1O- 


to 
he 
he 
as 


ww em 2 


a 








THE NEW-YORK LEGAL OBSERVER. 299 





English Cases.—Meletopulo v. Ranking. 








does no more as to him thaw any other de- 
feudant, so far as it denies the allegations 
of the plaintiff’s declaration, and requires 
from the plaintiff no more evidence to 
maintain his case in the first instance, than 
if the defendant was not an officer. The 
only fact, therefure, which the plaintiff had 
to prove against the officer, was the taking. 
After this, the officer might, as matter of 
defence, show title in another, but his right 
to do su did not throw upon the plaintiff 
in the first instance the onus of proving 
his title. 

Whatever might be the decision in re- 
gard to the defendant Waddell, I am gatis- 
fied that the evidence was enough to re- 
quire the defendant Brown to go into his 
defence, and on that account the nunsuit 
was improperly granted. 

Nonsuit set aside, and new trial ordered 
with costs to abide the event. 





Guglis) Cases. 





IN CHANCERY. 
Before Lord Lynpuurst, Chancellor. 


Metetoruto v. Ranxine.—Aug. 3, Nov. 
25, and Dec. 3, 1842. 


STOPPAGE IN TRANSITU. 


Upon a question between the consignees of the bill of 
lading and the vendor, as to the right of the latter 
to stop in transitu, in the absence of any contradic 
tory evidence, the bill of lading, stating that the 
agent of the purchaser shipped the goods by his 
order, is conclusive as to the fact of delivery to the 
purchaser. In such case the court will not interpuse 
on behalf of the vendor to protect the property 
pending litigation. but will leave the vendor to the 
assertion of his right at law. 


Tus was a motion by the plaintiff to 
discharge au order of the Vice-Chancellor 
of England, dissolving an ex parte injunc- 
tion, by which the defendants, John and 
Henry Ranking, were restrained from re- 
quiring, and the St. Katherine’s Dock Co. 
from permitting the delivery of the cargo 
of a certain schooner, called the Arab, 
to any person other than the plaintiff. The 
circumstances of the case sufficiently ap- 
pear in his lordship’s judgment. 

Wakefield and Hull, for the motion. 

Swanston, Bethell, and Collins, coutra. 

The Lonp CnanceLLor.—This is a very 








simple question, and lies within the small- 

est compass. The facts are these :—Sar- 

gint commissioned the plaintiff to purchase 

at different places, a cargo of currants, 

which were to be shipped at Vostizza for 

England. The currants were accordingly 

purchased, and sent to Vostizza, and a 

vessel was chartered by Sargint, who gave 

directions to send th min to Messrs. Ran- 

king. If the plaintiff had been ordered to 

buy and ship them for England, he might 

have stopped them in their transit, be- 

cause the transit would not have been ended 

until his order was completed. The cur- 

rants were to be delivered at Vostizza, and 

then shipped. Drexinger resided at Vos- 

tizza. He was the agent of Sargint. He 

happened to be ill at the time the goods 

were shipped, in consequence of which 

the plaintiff put them on bvard. If Drex- 

inger had been well, he would probably 
have put them on buard ; but it makes no 
difference which of them did it. The sole 
question is, whether there was a delivery 
to Sargint at Vostizza. The circumstances 
of the account are quite reconcileable with 
either view of the case. The bill of lading 
is the material fact, and that states, that 
the goods were for Sargint, and that Drex- 
inger shipped them. They were put on 

board by the plaintiff in fact; but the bill 

of lading is the only evidence to show 
what the real nature of the transaction 
was. The question is, by whom they were 

shipped, not who put them on board; and 
it is clear, from the bill of lading, that they 
were shipped by Drexinger fur Sargint. 
There is no evidence of any application 
for the bill of lading, or for any receipt of 
it by the plaintiff; and the absence of that 
satisfies me, that the shipment was made 
by Sargint. There is therefore an end of 
the right to stop zx ¢7ansitu. The consignor 
was not the plaintiff, but Sargiut. The con- 

signor of the goods to Vostizza may be consi- 
dered to be the plaintiff; but itstopped there, 
and there was no right remaining in him 
afterwards to stop the goods in their fur- 
ther transit to England. The judgment of 
the Vice-Chancellor must, therefore, be af- 
firmed. The Vice-Chancellor puts it, that 
the bill of lading is conclusive in the ab- 
sence of all other evidence; and the other 
evidence is reconcileable with the bill of 
lading. —Judgment below affirmed with costs. 
Plaintiff to be at liberty to bring an action, 
not proceeding with his bill in the mean 
tume. 
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Before Lord Lanepate, Master of the 
Rolls. 


Locker vy. BrapLey.— December 21, 1842. 


WILL—CONSTRUCTION OF, 


A testator, after bequeathing certain specific legacies 
to three nieces, naming them, daughters of his sis- 
ter Frances Dyne, gave the residue of his property 
to his suid sister and her husband for their lives, and 
the life of the survivor ; and he directed, that on the 
death of thesurvivor, such residuary prop: rty should 
be divided equally between the daughters of his 
said sister, which he gave to his said nieces; and if 
there were no daughters of his said sister then liv- 
ing. he gave the said residue over to other parties. 
The testator’s sister had only the three daughters 
named in the will at the date of it, but another was 
born afterwards in the testator’s life-time :— Held, 
that the testator’s nieces took vested interests liable 
to be divested; and that all the daughters of his 
said sister tuok interests in his residuary estate. 


Tue testator in the cause, James Brad- 
ley, by his will, dated in February, 1793, 
bequeathed as follows :—I direct that the 
interest, arising from my three shares in 
the Ist class of the Tontine Annuity of 


the year 1789, on the lives of my three | 





nieces Frances Rosilia Dyne, Elizabeth | 
Dyne, and Mary Dyne, daughters of the | 


said Andrew Hawes Dyne aud Frances 
his wife, shall be applied by my executors 
and executrixes, in manner following :— 
“The interest arising from the share on 
the life of my niece Frances Rosilia Dyne, 
to the use and behalf of my said niece, 
F. R. Dyne, towards the expense of her 
maintenance and education, as far as the 
same may go, and the interest arising from 
the share on the life of my niece E. Dyue, 
aud also the interest arising from the share 
on the life of my niece Mary Dyne, to be 
separately applied to the use and behalf of 
such of them, the said Elizabeth Dyne 
and Mary Dyne, in the manner directed as 
before towards their sister F. R. Dyne; 
and I further give and bequeath to each of 
my said nieces, F’. R. Dyne, E. Dyne, and M. 
Dyne, when they shall separately arrive at 
the age of twenty-one years, the share in 
the Tontine above mentioned, granted for 
each of their lives ; that is to say, the share 
that is granted on the life of F. R. Dyne, I 
direct shall be transferred to her on the day 
she shall arrive at twenty-one years of age ; 
the share granted on the life of E. Dyne, 
and the share on the life of M. Dyne, I di- 
rect shall be also transferred to each of 
them twu when they shall each of them 


share becoming then to each of them, my 
said nieces, their sole and separate right 
and property. I do hereby direct, that all 
the property I may die possessed of, shall 
either remain placed out in such securities 
in which it may happen to be at the time of 
my decease, or that the whole be fixed in 
some one or more of public funds of this 
kingdom, as my executors and executrixes 
hereinafier named shall thiuk proper, in 
the joint names of the said executors and 
executrixes, in trust for the uses hereinafter 
specified ; (that is to say,) after deductin 

the aforesaid £200 a-year, directed to be 
paid half-yearly to the aforesaid Margaret 
Jack, and after deducting the aforesaid 
£100 a-year, directed to be paid to the 
said F, Dyne aforesaid, and after deduct- 


ing the produce of the three Tontine shares 


aforesaid, and also deducting any other le- 
gacy or legacies which I may give in this 
my last will, or by any codicil annexed or 
added thereto, then I give and bequeath 
the remaining interest, arising from all my 
remaining property, to my said sister 
Frances Dyne, and her husband Andrew 
Hawes Dyne, for and during their joint 
lives, and for the life of the survivor ; and 
further, I direct, that, after the said Mar- 
garet Jack, and my sister Frances Dyne 
and her husband A. H. Dyne, shall all be 
dead, that the principal sum, the interest 
of which I have bequeathed to them in 
manner before mentiuned, shall be divided 
equally between the daughters of the said 
Frances Dyne, my said sister, and which 
1 give and bequeath to them my said 
nieces, tu be divided equally amongst them, 
share and share alike; and if vo daughters 
of my said sister should then be living, 
then, and in that case, 1 give and bequeath 


| tomy nephews, the sons of my said sister 


Frances Dyne, what would otherwise 
be divided amongst her daughters.” 

The master found, that at the date of 
the said testator’s will, the said Andrew 
H. Dyne and Frances his wife, had five 
children, viz. Frances Rosilia Dyne, Eliza- 
beth Dyne, Mary Dyne, Frances Dyne, 
and James Dyne, who were all born be- 
fore the date of the testator’s will, and 
were living at the time of his death; and 
that Margaret, another child, waa born on 
the 25th June, 1796, being after the date 
of the testator’s will, and in his life-time, 
but that there was no other child. Andrew 
Hawes Dyne died in December, 1820 ; 


arrive at twenty-one years of age; each ' Margaret Jack died in July, 1824; and 
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in August, 1842, Frances Dyne, the testa- 
tor’s last sister, died, leaving her surviving 
all the above nieces, who were defendants 
to the suit. Two questions were raised 
on a petition now presented in the cause : 
First, whether all the testator’s nieces were 
included in the residuary gift, or it was 
confined to the three nieces named in his 
will; and secondly, whether the nieces 
took vested or contingent interests. 

Pemberton and Renshaw, for the peti- 
tion. 

Kindersley, G. Turner, Brooks, and Da- 
niell, for other parties. 

1 Roper on Legacies, 506, and the cases 
there referred to, were cited. 

Lord Lanepate, M. R.—I think all the 
nieces were included in the residuary gift. 
I do not find in the will any words which 
appear to me to indicate an intention, that 
the gift to the nieces should be contingent. 
I think they took vested interests, subject 
to be divested in an event which has not 
happened ; and the property is divisible 
into fourths. 





Before the Vice-CHaNncELLOR OF ENGLAND. 


GaNDERTON v. GANDERTON.—WNov. 4 and 
5, 1842. 


TWO SUITS FOR SAME MATTER,—REFER- 
ENCE TO MASTER. 


There was a referenceto the master to inquire and 
state whether two suits, which were instuiuted on 
behalf of infants by different next friends, were for 
the same purposes, and if so, to siate which of 
them was most for the benefit of the infant 
plaintiffs; and the master was to have regard to 
certain proposed amendments tu be made in one ot 
the suits, but was not directed to state special cir- 
cumstances. The muster reported that the two 
suils were subslantially for the same purpose, 
and that he was of opiniun that the fiist suit was 
most for the benefit of the infants; but that he 
was of opinion that for the purpose of having that 
suit impartially carried on, the solicitor should be 
changed, the same solicitor being the solicitor of 
the defendants; and that also certain sums of 
money should be brought into court :—Held that 
the master miscarried in his report—first, because 
his answer ought to have been disunctly, whether 
the suits were for the same purpose, and not that 
they were substantially .or the same purpose: and, 
secondly, because his approval of the first suit 
was qualified by certain recommendations which 
were in the nature of special circumstances. 


In this case two suits had been institu- 
tuted on behalf of the plaintiffs, who were 
infants : the first was by Joseph Martin, as 
their next friend ; the second by John Cope 








Homer, as their next friend, by an order, 
of this court, dated the 12th January, 1842, 
It was referred to the master in rotation to 
inquire and state to the court whether the 
bills in these suits were fur the same 
matters, and if so, which of the suits 
would be most for the benefit of the infant 
plaintiffs to prosecute, having regard to 
the amendments mentioned in the affida- 
vit of E. Flower, sworn and filed the 11th 
January inst. ; and it was ordered that all 
proceedings in both the said suits be stayed 
until the report of the said master should 
have been made, and until the further 
order of this court; and after the said 
master should have made his report, that 
such further order should be made as 
should be just. 

Master Duckworth made his report, 
dated the 23d June, 1842, in which, after 
stating that he had perused both bills, 
and had been furnished with various affi- 
davits on behalf of both parties, and in 
support of the respective bills, stated that 
he, upon consideration of the said two 
bills, and of the said affidavits, and of 
what had been alleged before him, &c., 
found that the said bills were substan- 
tially for the same matters, and that it 
would be most for the benefit of the infant 
plantiffs to prosecute the first mentioned 
suit, having regard to the amendments 
mentioned in the said affidavit of Edward 
Flower; but that, inasmuch as the solicitor 
for the next friend in that suit was also the 
solicitor for the defendants, he was of 
opinion that for the purpose of having the 
said suit prosecuted impartially and eflec- 
tually, some solicitor, not connected with 
the defendants, should be appointed for 
the plaintiffs; and that a sum of money 
therein specified should be brought into 
court. Two petitions were now pre- 
sented, one by Mr. Martin, the next frietid 
in the first suit, praying that the report 
might be confirmed ; and the other by 
Mr. Homer, the next friend in the second 
suit, praying that the master might be di- 
rected to review his report. 

Bethel and Freeling, in support of the 
petition for the master to review his report. 
The mester has taken upon himself to 
answer the questions put by the court, not 
simply, but with a variety of qualifications, 
He does not state simply whether this suit 
orthat will be most for the benefit of the 
infauts, but that such suit will be so if 
such and such things be done. Secondly, 
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the master has taken the bill which he 
disapproved of, and finding that it raised a 
variety of claims on the part of the infants, 
which were not raised in the other suit, be 
has proceeded to try by affidavits before 


him the probability of the termination of 


the suit, so that he has in effect tried the 
suit—that is totally at variance with the 
practice of the court. The order in this 
case was nothing but the common order. 
(Campbell v. West, 2 My. & C. 30.) 

Stuart and Gifford, contra, and in sup- 
port of the petition to confirm the report. 
The order of reference in this case was a 
special order, and contained a very un- 
usual direction, namely, fur the master to 
have regard to proposed amendments. 
The ground of objection to the report ia, 
that the master has directed another solici- 
tor to be employed on behalf of the infant 
plaintiffs, but this is the every-day prac- 
tice in such cases as the present. The 





object of both suits is the administration of | 


the testator’s estate; how then could the 
master decide which was most for the 


benefit of the infants, without looking to 


the evidence in both cases? 
Bethell not heard in reply. 


The Vice-Cuance.tor.—This is quite | 


a plain question, and it appears to me 
that the master has miscarried in hia re- 
port. ‘The order of reference, except so 


far as it related to the proposed amend- | 


ments, was the common order; and the 
effect of that part of the order was merely 
to direct the master to consider the second 
bill as if the proposed amendments had 
been introduced. The master was to in- 
quire and state whether the two suits 


were for the same purpose ; and if so, to | 
report which was most for the benefit of | 


the infants. But what has he done? he 
has found that the bills are substantially for 
the same purpose. 
the question before him. 
infer from the word “ substantial”? Does 


same matter? His report is a qualifica- 
tion, and not a direct answer to the ques- 
tion referred to bim; and if I am to take 
it that they are not for the same matters, 
then the master was wrong in going on 
any further in his report ; for it was ouly io 
the event of their being for the same pur- 


Now tbat was not | 
What am IL to | 


stale special circumstances, but he has pro- 
ceeded upon the supposition that he was at 
liberty tu state special circumstances, and 
has gone on to state that one suit would be 
better than the other, if certain directions 
were observed ; which special circumstan- 
ces he was not directed to notice. Nothing 
can be done with the report but to send it 
back to the master to review his report. 

Referred back to the master to review 
his report. 


COURT OF QUEEN’S BENCH. 


Before Lord Denman, C. J., and Judges 
Wituiams, CoLERIDGE and WieHTMan. 


Hart.ey v. Moxon.—Nov. 7, 1842. 


Where the goods of a person, who had occupied rooms 
in a house, had been removed out of them on the 
occasion of his being about to quit, and upon his 
refusal to psy a sum demanded as the price of his 
lodging, the owner of the house ordered them to be 
taken back into one of the rooms which he had 
occupied, and detained them there :—Held, that an 
action of trespass was not maintainable. 


Trespass for taking goods. Plea, not 
guilty. At the trial before Cresswell, J., 
at the Summer Assizes at Somerset, it ap- 
peared that the plaintiff, with his family, 
carried on business as a manufacturer 
of fur articles; that he came to the 
house of the defendant, which was a 
beer-shop, and staid several weeks, occu- 
pying two rooms, one as a workroom, and 
the other as a bedroom. Having intimated 
his intention to proceed to Gloucester, the 
goods in question were brougt down stairs, 
and the plaintiff demanded his bill; the 
defendant said it was not convenient to 
give it then, but refused to allow him to 
remove his goods without payment of a 
sum demanded. The defendant’s wife 


| desired a servant to take the goods back, 
he mean that they are or are not the | 


and they were taken to the bedroom which 


| the plaintiff had occupied ; the defendant 


j 


| then went and locked the door of that 


room, and kept the key. The plaintiff re- 


| moved to another house, and on the fol- 


| 


pose, that he was to report which was | 
most for the benefit of the infants. 


Then, there was no direction by.the order 
that the master should be at liberty to 


lowing morning came to the defendant, 
who refused to allow him to come into 
the house, and kept the goods till the time 
of the action, The learned judge non- 
suited the plaintiff, being of opinion that 
the action of trespass could not be main- 
tained. 
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Erle now moved for a new trial on the 
ground of misdirection. The plaintiff 
was forcibly severed from the possession 
of his goods, if the defendant could main- 
tain trespass against a wrong doer, who re- 
moved these goods out of his possession. 
The defendant’s act in procuring that pos- 
session is the subject of an action of tres- 
pass. Such a taking has been held suffi- 
cient in actions on the case fur excessive 
distress, which, but for stat. 11 Geo. 2, c. 
19, must have been actions of trespass. 
(Swann v. Earl of Falmouth, 8 B. & C. 
457; Blades v. Armdale, 1M. & S. 711.) 
In Etherton v. Popplewell, (1 East, 139,) 
which was a trespass for a wrongful dis- 
tress, there was a count for the asportation 
of goods, and both counts were held main- 
tainable. In trover consequential dam- 





that it might appear to consti'ute a valuable cargo, 
and with the intent thatit should be lost by fraud :— 
Held, that these four pleas were substantially pleas 
of fraud, and ought not to be pleaded together. 
Greenwoop moved for leave to plead 
several matters. The first count in the 
declaration was on a policy of insurance 
on a ship and cargo bound from Norway 
to South America, alleged to have been 
effected by the plaintiffs as agents for one 
N., who was averred to have an interest 
therein. The declaration also contained 
the money counts. To the first count the 
defendant proposed to plead the following 
sixteen pleas: first, that the policy was 


_ made by fraud; second, that the defend- 


ant’s promise and subscription to the po- 


| licy were obtained by fraud ; third, a tra- 


ages could not be recovered, which is a | 
reason for bringing the action in this , 


form. 

Lord Denman, C. J.—There is no 
ground for granting a rule. The facts 
here stated must frequently have occurred 
and yet there is no casein which the act com- 
plained of has been considered as a trespass. 
The cases cited of actions for an excessive 
distress are different ; there the defendant 
interposed the authority of the law to pre- 
vent the goods from being removed. That 
authority the owner of the goods could not 
gainsay ; and therefore the defendant, in 
such action, could not say that he had not 
taken the goods. 

Wituiams, CoLeripée and Wicurman, 
J J., concurred. 

Rule refused. 


COURT OF EXCHEQUER. 


Before Lord Azincer, C. B., and Park, 
Axperson, Gurney, and Rotre. 


Rew v. Rew.—WNov. 19, 1842. 


POLICY OF INSURANCE—-PLEADING SEVERAL 
MATTERS, 


In an action on a policy of insurance effected on a ship 
and cargo, the defendant proposed to plead, among 
other things, first, that the pulicy had been made by 
fraud; secondly, that the defendant’s promise and 
subscription to the policy had been obtained by 
fraud; thirdly, that an inconsiderable portion only 
of the cargo was put on buard asa cloak and pre- 
tence for effecting a policy, and with an intent of 
defrauding the underwriter in the event of the loss of 
the ship; fourthly, that an inconsiderable portion 
only of the cargo was loaded on board, with intent 





| 


verse, that the goods were loaded on 
board; fourth, a denial that they were 
placed on board a ship to be carried on 
that voyage; fifth, that the goods were 
fraudulently overvalued in the policy; sixth, 
a traverse of the interest of N. in the ship ; 
seventh, ditto of his interest in the goods ; 
eighth, a denial that the policy was effected 
by the plaintiffs as agents of N.; ninth, a 
denial that the vessel ever sailed on the 
voyage ; tenth, a traverse of the loss of the 
goods ; eleventh, ditto, of the loss of the 
ship; twelfih, that the goods were fraudu- 
lently lost; thirteenth, that the ship was 
fraudulently lust; fourteenth, that a small 
and inconsiderable portion only of the 
cargo was put on board, as a cloak and 
pretence for effecting a policy of insurance, 
and with the intent of defrauding the un- 
derwriters in the event of the loss of the 
ship; fifteenth, that a small and inconside- 
rable portion only of the cargo was loaded 
on board, with intent that it might appear 
to constitute a valuable cargo, &c., and 
with the intent, that it should be lost by 
fraud ; sixteenth, deviation. And to the 
money counts he proposed to plead non 
assumpsit. 

The Court (after hearing Peacock, who 


| appeared to show cause in the first in- 





stance,) said, that the second, fourteenth, 
and fifteenth pleas, were substantially pleas 
of fraud, and that, as the subject matter of 
them might consequently be given in evi- 
dence under the first, they oughe not to be 
allowed to be pleaded with it. The de- 
fendant, therefore, must choose one of 
those four; but that all the rest given in 
the abstract were distinct, and might be 
allowed. 


Rule accordingly. 
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IMPORTANCE OF STUDYING 
FACTS. 

‘“« Ir is,” says a classical writer of the 
present day, “a most important truth, and 
oue which requires at this day to be most 
earnestly enforced, that it is by the study 
of facts, whether relating to nature or 





to man, and not by any pretended cul- | 


tivation of the mind by poetry, oratory, 


and moral or critical dissertations, that | 


the understandings of mankind in general 
will be most improved, and their views of 
things rendered most accurate. And the 
teason of this is, that every man has a 


fondness for knowledge of some kind, and | 


by acquainting himself with those facts 


or truths which are most suited to bis | 


taste, he finds himself gaining something, 
the value of which he can appreciate, and 


From the mass of varied knowledge thus 
possessed by the several members of the 
comiunity, arises the great characteristics 
of a really enlightened age, namely, a 
sound and sensible judgment, a quality 
which can only be formed by the habit 
of regarding things in different lights, as 
they appear to intelligent men of differ- 
ent pursuits, and in different classes of 
society, and by thus correcting the limited 
notions to which the greatest minds are 
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ability, may, in the most favorable in- 
stances, disguise from the vulgar the 
shallowness which lurks beneaththem ; but 
with the mass of mankind, this system is 
altogether fatal. Facts, whether physival 
or moral, are a fod which will not only 
preserve the mind in vigor, but increasing 
in number with every successive century, 
furnishes it with the means of an almost 
infinite progress.” 





CLASSICAL EDUCATION FOR A 
LAWYER. 


Tue following extract, from a letter 
written by Jacob Phillips, Esq., (the author 


| of Phillips on Evidence,) may be read with 
in the pursuit of which, therefore, all his | 
natural faculties will be best developed.— | 


liable when left to indulge, without a | 


corrective, in their own peculiar train of 
opinions. Want of judgment, therefure, 


is the prevailing defect in all periods of | 


imperfect civilization, and in those wherein 
the showy branches of literature have 
been forced by patronage, whilst the more 
beneficial parts of knowledge have been 
neglected. Nor is it to the purpose to say 


sume advantage by those gentlemen who 
contend that a profound knowledge of 
Greek and Latin are indispensable to attain 
celebrity in the profession. In bringing 
up a boy tothe law, (says the learned gen- 
tleman,) what is the parent’s object ? Why, 
to see him successful in his profession, and 
enabled to establish himself as a husband 
and a father. Now, how is this object to 
be attained—by much Latin and Greek 
and little law, or by much law and little 
Latin and Greek ? What says Sir Matthew 
Hale, in a preface to one of his works }— 
that he was a better Grecian at sixteen than 
at sixty! Trace the ascent of great legal 
characters, and you will find them stepping 
up by their legal knowledge. Great as are 
the advantages of extended classical lite- 


_ rature to young men of fortune, yet to those 
_ who seek their daily bread by their labors 
' in the law, 1 assert with confidence, that to 
them the perfect understanding of all the 


that the study of facts is of no benefit un- | 
fore the indispensable necessity of legal 


less we form from them some general con- 
clusious. The disease of the human mind 
is impatience to anticipate conclusions, so 
little danger is tiiere that it will be slow in 
deducing them, when it is once in posses- 
sion of premises from which they may 
justly be derived. But, on the other hand, 
wherever words and striking images are 
mainly studied, as was the case in ancient 
Rome, man’s natural indolence is en- 
couraged, and he proceeds at once to 
reason without taking the trouble of pro- 
viding himself with the necessary ma- 


| 


writers of antiquity sinks into nothing be- 


knowledge. You go to a lawyer for his 
kuowledge of Jaw, not for his classical 
knowledge. I am warm on this point ; for 
it is lamentable to see so many young men 
in Westminster Hall, accomplished, re- 
fined, and gentlemen, yet lingering in 
hopeless pursuit, for lack of professional 
knowledge. I knew a cause, on the last 
circuit, lost, because the counsel did not 
understand the real property point in it ; 
and the attorney himself told me that he 
did not know one man on the circuit, to 


terials. Eloquence, and great natural | whom he could trust a real property point. 
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